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;+ljwfgsf] JofVofM wf/f &^-%_ sf] k|;+u ;lxtM 
 

d]3/fh kf]v/]n 
 

GofofwLz, ;jf]{Rr cbfnn 

ljifo k|j]zM 

;+ljwfgsf] wf/f &^-%_ adf]lhd k|wfgdGqLdf bfjL ug{ k|ltlglw;efdf ljZjf;sf] dt k|fKt ug{;Sg] cfwf/ 

k|:t't ul/ /fi6«klt ;dIf k]; ug]{ ;dfj]bgdf k|ltlglw;efsf ;b:ox¿n] JolQmut ;dy{g ug{ ldN5 ls 

ldNb}g < olb ldN5 eg] ;dfj]bg ul/Psf] bfjLdf låljwf pTkGg ePdf /fi6«kltsf] 5fgljg ug]{ clwsf/ slt 

x'G5 eGg] ;Gbe{df ;Ddflgt ;jf]{Rr cbfntn] b'O{j6f km};nf dfkm{t JofVof ;d]t ul/;s]sf] 5 .  

of] wf/fsf] JofVof / ljZn]if0fnfO{ ;lhnf] agfpgsf nflu wf/f &^-%_nfO{ tn p4/0f ul/Psf] 5 M 

wf/f &^-%_ pkwf/f -#_ adf]lhd lgo'Qm k|wfgdGqLn] pkwf/f -$_ adf]lhd ljZjf;sf] dt k|fKt 

ug{ g;s]df pkwf/f -@_ adf]lhdsf] s'g} ;b:on] k|ltlglw ;efdf ljZjf;sf] dt k|fKt ug{ 

;Sg]cfwf/ k|:t't u/]df /fi6«kltn] To:tf] ;b:onfO{ k|wfgdGqL lgo'QmL ug]{5 . 

;+ljwfg JofVofdf ljwflosL k|s[ofsf] dxŒjM 

of] pkwf/f cGtu{t k|:tfljt k|wfgdGqLsf] ;dfj]bgdf k|ltlglw;efsf ;b:ox¿n] JolQmut ¿kdf ;dy{g ug{ 

ldN5 jf ldNb}g eGg] ;DaGwdf lg¿k0f ug{ of] pkwf/f lgdf{0f ubf{ ;+ljwfg;efn] u/]sf] ;+ljwfg lgdf{0fsf] 

k[i7e"dLsf] cWoog ug{' cfjZos 5 . ;+ljwfg;ef, /fHosf] zf;sLo :j¿k lgwf{/0f ;ldltn] tof/ kf/]sf] 
cjwf/0fkq Pj+ JofVofTds l6Kk0fL ;lxtsf] k|f/lDes d:of}bf k|ltj]bgdf of] pkwf/f -%_ sf] Joj:yf g} 

/flvPsf] lyPg . of] k|ltj]bgsf] k[i7 XIV ljifoa:t' g+= !% df dGqLkl/ifb\sf] u7g / k[i7 XVII ljifoj:t' g+= 

@# df k|wfgdGqLsf] lgo'lQm ;DaGwL ljz]if Joj:yf pNn]v ul/Psf] 5 . To;df of] pkwf/f -%_ k|:tfljt 

ul/Psf] 5}g . t/ ;f]xL k|ltj]bgsf] tt\ k[i7x¿df æJoj:yflksfsf] ;dy{g /x];Dd k|wfgdGqL kbdf jxfn /xg] 

Joj:yf /x]sf] 5Æ eGg] / æs'g} cj:yfdf Joj:yflksfsf] tNnf] ;bgn] ;/sf/ u7g ug{ g;Sg] cj:yf ePdf 

o:tf] ;bgnfO{ sfod /fVg cf}lrTolxg x'g] ePsf]n] o;nfO{ e+u u/L cfd lgjf{rgsf] ldlt tf]Sg' kg]{ Joj:yf 

ul/Psf] 5Æ eGg] pNn]v ul/Psf] xF'bf k|ltlglw;efn] j}slNks k|wfgdGqL lbP;Dd ;a} pkfoaf6 k|wfgdGqL 

rog x'g'kg]{ cf;o /fv]sf] b]lvG5 . o;/L k|wfgdGqL lbg g;s]sf] cj:yfdf dfq clGtd c:qsf] ¿kdf 

k|ltlglw;efsf] lj36g ul/ cfd lgjf{rgsf] 3f]if0ff ug{'kg]{ j}wflgs dgzfo xf] . o;n] Joj:yflksfsf] tNnf] 

;bg æ;d'RrÆ nfO{ ;/sf/ u7gsf nflu lhDd]jf/ agfPsf] 5 . bnut lhDd]jf/LnfO{ kfy{So¿kdf 

cf}NofPsf] 5}g . ;+ljwfgsf] clGtd d;f}bf tof/ x'Fbf pkwf/f -%_ yk]/ k|ltlglw;ef æ;d'RrÆ ;dIf 

k|wfgdGqL rogsf] cem yk j}slNks pkfo lbPsf] xf] . ctM ;+ljwfg;efn] wf/f &^-%_ adf]lhdsf] 

k|wfgdGqL rogsf] ;dfj]bgdf k|ltlglw;efsf ;b:ox¿n] JolQmut ¿kdf klg ;dy{g ug{;Sg] Joj:yf u/]sf] 
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:ki6 x'G5 . ;fj{ef}d g]kfnL hgtfn] lgjf{lrt u/L k7fPsf k|ltlglwx¿n] k|ltlglw ;efsf] cfkm\gf] k"0f{ 

lqmofzLn hLjg % jif{;Dd k|wfgdGqL rogdf nufotsf ljifox¿df clwsf/ k|of]u ug{  kfpFg] xf] . k|wfdGqL 

rog ug{;s];Dd k|ltlglw;ef lj36g g} x'Fb}g . of] pkwf/fnfO{ bnut lx;fjn] JofVof ug]{ xf] eg] of] pkwf/f 

g} lg/y{s / lgliqmo x'g] cj:yf x'Fg cfp5 . cGo s'g} ;+ljwfg–clwg:y sfg"gsf] ;xf/f lnP/ ;Da}wflgs 

Joj:yf g} lgik|of]lht tyf lgis[o x'g] ul/ ;+ljwfgsf] JofVof ug{ ldNb}g . of] wf/fsf] JofVof u/L ;Ddflgt 

;jf]{Rr cbfntsf] ;+j}wflgs Ohnfzn] k|ltlglw;efsf ;b:ox¿n] JolQmut¿kdf klg ;dy{g ug{;Sg] egL 

JofVof ul/;s]sf] 5 . 

;+ljwfg JofVofdf p4Zod"ns l;4fGtM 

Interpriting Constitutions: A Comparative Study k':ts}df The United States: 

Eclecticism in the Service of Pragmatism eGg] zLif{ssf] kl/R5]bdf Mark Tushnet ;+ljwfgsf] 

JofVofdf tnsf] l;4fGt cg'z/0f ug{'kg]{ atfp5g\M  

“Ordinarily we translate the Constitution’s words first by identifying the 

principles those words embodied at the time they were written into the 

Constitution, and then by determining how those principles apply to 

contemporary problems”.   

-Jeffery Goldsworthy (Ed), Interpriting Constitutions: A Comparatitive 

Study, Oxford University Press, First published in paperback 2007, P. 39. 

hd{gLsf] Basic Law -;+ljwfg_ sf] JofVof ubf{ ToxfFsf] ;+j}wflgs O{hnfzn] ckgfpg] u/]sf] JofVofsf] 

k4ltsf jf/]df Interpriting Constitutions: A Comparative Study k':ts df Germany: 

Balancing Rights and Duties eGg] kl/R5]bdf Donald P. Kommers n] o;/L pNn]v u/]sf] 5g\M 

“As noted, the Basic Law is an elaborate and often inconsistent framework of 

rules, powers, and principles. Notwithstanding its repeated reference to the need 

for balancing rights and duties, the Federal Constitutional Court tends to define 

its interpretive role as one of harmonizing inconsistencies and carving order out 

of uncertainty and paradox. From the beginning, the Federal Constitutional Court 

has insisted on the Basic Law’s fundamental underlying unity. The Court has 

even described the document as a ‘logical-teleological’ entity, a concept 

traceable to Rudolf Smend’s ‘integration’ theory of the constitution. More 

recently, the Court has referred to the ‘constitutional order as a holistic unity of 

meaning.’ This notion of the constitu- tion as a substantive unity has good 

pedigree in Germany’s tradition of Begriffsjurisprudenz (conceptual 

jurisprudence), a tradition that envisions law as a self-contained, internally 

coherent, system of rules and norms. Yet constitutional law transcends the 

boundaries of positive law. Social context, political morality, and cultural norms 

play an important role in constitutional interpretation. An important interpretive 
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canon postulates the interdependence of the constitutional order and the broader 

community.” pp. 177-178.   

“These (modes of interpretation) include legalistic modes of analysis along with 

an effort to determine the general purpose of textual provisions in the light of 

their historical, philosophical, and socio-moral determinants. But the constitution 

includes more than the documentary text. What might be called the working text 

arguably extends to long-established practices whose attenuation would raise 

serious constitutional issues.” P.190.   

“Another approach to constitutional interpretation is structural—or what the 

Germans call ‘systematic’ reasoning. This mode of reasoning stems from the 

FCC’s view of the Basic Law as a unified structure of values and relationships. 

In its first major decision—the Southwest State Case (1951)—the Court 

underscored the critical importance of the Constitution’s unity. ‘No single 

constitutional pro- vision may be taken out of its context and interpreted by 

itself,’ declared the Court. ‘Every constitutional provision,’ it continued, ‘must 

always be interpreted in such a way as to render it compatible with the 

fundamental principles of the Constitution as a whole.’ In its narrow sense, 

structural analysis focuses not on the meaning of specific, isolated clauses, but 

rather on the location of the clause and its relation to the whole text. In a broader 

sense, it seeks unity and coherence not only in the text, but in the larger political 

order the text signifies.” P. 199.  

 ;+ljwfgsf] lgdf{0f ubf{ ;+ljwfg;ef h:tf] o'lug ;+:yfaf6 eljiofltt\ nIf /fv]/ lgdf{0f ul/G5 / 

;+ljwfgsf] ;+zf]wgsf] k|lqmof h6Ln / s]xL ;}4flGts ;Ldfdf ;LdfaGw x'G5g\ . To;}n] ;+ljwfgnfO{ 

;dofg's"n u|x0fzLn agfpg cbfntn] JofVofsf] dfWodaf6 /rgfTds e"ldsf v]Ng'kb{5 . ;+ljwfg Ps 

hLjGt b:tfj]h ePsf] x'gfn] o;sf] JofVof ubf{ s]jn Jofs/0fut JofVof dfq gu/L nIofTds 

(Purposive) JofVof ug'{kb{5 egL cfx/g a/fs eGb5g\ . cfx/g a/fs Oh|fonsf] x]a|' o'lge/l;6Lsf 

k|f]km];/ tyf Oh|fonsf] ;jf]{Rr cbfntsf lgj{Q k|wfgGofofwLz (President of the Supreme Court) 
x'g\ . pgsf] k':ts Purposive Interpretation of Law df pgn] pNn]v u/]sf JofVofsf k4lt, 

l;4fGt / tl/sfx¿ k|:t't ;+j}wflgs JofVofsf] ;DaGwdf pkof]lu b]v]sf 5f}+ . lghn] n]v]sf] pNn]lvt 

k':ts Constitutional Interpretation kl/R5]bsf] ;f+ble{s c+z tn på/0f ul/Psf] 5M  

 “Constitutional language is no different than any other kind of language. It is the 

natural language used by a given society, at a given point in time. Constitutions, 

however, contain more “opaque” expressions than other legal texts. They include 

many terms that could be interpreted in a number of ways, and many 

constitutional provisions are “open-textured” and opaque. Of course, all 
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language can be open-textured and opaque for some sets of facts, but 

constitutional language is open-textured and opaque for many, if not most, sets 

of facts. Three primary reasons explain this state of affairs: First, a constitutional 

text expresses national agreement. In order to reach agreement, nations generally 

must confine themselves to opaque and open-ended terms, reflecting their ability 

to reach consensus only at a high level of abstraction. Second, a constitutional 

text seeks to establish the nation’s fundamental values, covenants, and social 

viewpoints. We tend to express those concepts in value-laden language, 

conveying a message that is rarely clear or unequivocal. Third, a constitutional 

text is designed to regulate human behavior for future generations. It takes a 

long-term view, assuming that viewpoints, positions, and social behavior will 

change. It must adopt language flexible enough to include the new viewpoints, 

positions, and modes of behavior that cannot be predicted at the time it is written. 

Otherwise, the constitutional text would be obsolete the day it is enacted. At the 

same time, a constitutional text must be definitive enough to bind the branches of 

government and prevent them from behaving, in the future, in a way that is 

contrary to the viewpoints, positions, and social behavior that the text seeks to 

preserve. Pp. 372-373. 

There are two kinds of puroposes of the Constitution, subjective and objective.  

The subjective purpose of a constitution is the goals, interests, values, aims, 

policies, and function that the founders of the constitution sought to actualize. 

Despite literature arguing the contrary, I believe that a constitution has a 

subjective purpose that judges can identify. Without such intention, the founders 

could not have enacted the constitution. If credible historical information about it 

exists, then it can be identified. Recall that we are interested in abstract, not 

concrete or interpretive, intention.  P-375.  

The objective purpose of a constitution is the interests, goals, values, aims, 

policies, and function that the constitutional text is designed to actualize in a 

democracy. Justice Lamer of Canada expressed this well in noting that “Our 

constitutional Charter must be construed as a system where every component 

contributes to the meaning as a whole, and the whole gives meaning to its parts... 

The court must interpret each section of the Charter in relation to the other.” We 

assume constitutional unity. A constitutional norm is part of a larger 

constitutional project. A specific constitutional provision affects our 

understanding of the constitution as a whole, and vice versa. In formulating the 
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purpose of a constitutional text, the interpreter should seek the purpose that best 

advances constitutional unity and harmony.” Pp. 377-378. 

-Aharon Barak, Purposive Interpretation of Law, (Translated from the Hebrew by 

Sari Bashi), 2005 by Princeton University Press, 2005. 

;jf]{Rr cbfntsf] JofVofM 

 ;jf]{Rr cbfntsf] ;+j}wflgs O{hnfzn] wf/f &^ sf] ;du| cfzo / efjgfsf jf/]df )&&–WC–

))#& sf] -nufot_ l/6df afWosf/L glh/ l;4fGt sfod ul/;sf]sf] 5 . ;fGble{s v08 tn på/0f 

ul/Psf] 5M 

æTo;}n] wf/f *%-!_ n] æo; ;+ljwfgdf cuf8L lj36g ePsf]df afx]sÆ eGg] jfSof+zn] 

k|ltlglw;ef lgjf{rg kZrft wf/f &^ sf] pkwf/f -!_, -@_, -#_ / -%_ adf]lhd k|wfgdGqL lgo'Qm 

x'g g;s]kl5 jf lgo'Qm k|wfgdGqLn] ljZjf;sf] dt k|fKt ug{ g;s]kl5 k|ltlglw;efsf] c? s'g} 

;b:o k|wfgdGqL lgo'Qm x'g] ljsNk ;dfKt ePkZrft wf/f &^ sf] pkwf/f -&_ adf]lhd 

k|ltlglw;ef lj36g x'g] k|fjwfg /x]sf] eGg] cy{ g} a'emfp5 .Æ 

æHfgtfn] r'gfjdfkm{t\ ;+;b lbG5, ;+;bn] g} ;/sf/ lbG5 eGg] dfGotfdf ;+;bLo Joj:yf rn]sf] 

x'G5 . ;+ljwfg lgdf{tfn] cfkm\g} b]zsf ljutsf cEof;x¿ ;d]tnfO{ dWo]gh/ /flv ;+;bn] ;/sf/ 

lbg;Sg] cj:yf / ljsNk sfod /x];Dd k|ltlglw;efdf ax'dt sfod /x]sf] ;+;bLo bnsf] g]tfnfO{ 

g]kfnsf] ;+ljwfgn] wf/f &^ sf] pkwf/f -&_ df pNn]lvt k|fjwfgx¿sf] cEof; ug{'kg]{ cj:yfsf] 

kl/sNkgf u/]sf] b]lv+b}g .Æ 

 o;/L &^ sf] pkwf/f -%_ adf]lhdsf] k|wfgdGqL aGg k|ltlglw;efsf] s'g} klg ;b:o eP x'g] t/ 

bnx¿sf ;f+;bx¿n] Psd'i7 ;dy{g lbg'k5{ elg JofVof ubf{ of] pkwf/fsf] dgzfo g} k/fho x'g k'U5 . 

;+ljwfgsf] s'g} klg k|fjwfgdf &^ sf] pkwf/f -%_ adf]lhdsf] k|:tfljt k|wfgdGqLnfO{ bnsf ;f+;bx¿n] 

k[ys ;dy{g ug{ ldNb}g elg lgif]wfTds k|fjwfg /fv]sf] klg kfOFb}g . ;f+;bx¿n] cfkm\gf] /fhgLlts 

:jfoQtf (Political Autonomy) sfod ul/ :jtGqk"j{s dt hfx]/ ug{ ;Sb5g\ . ;Ddflgt ;+j}wflgs 

O{hnfzn] dflysf] d'2fsf] cfb]zdf lbPsf] cfb]zsf] dd{ / cfzo klg ToxL b]lvG5 . 

 wf/f &^-%_ df ;'Id b[li6 lbFbf pkwf/f -@_ df n]lvP b]lv afx]ssf zAbx¿ æk|ltlglw;efdf 

ljZjf;sf] dt k|fKt ug{;Sg] cfwf/ k|:t''t u/]]dfÆ k|o'Qm 5g\ . pkwf/f -@_ df bnLo ;d{yg x'g] ePkl5 

pkwf/f -%_ nfO{ bnLo aGwgdf afFWg] dg;fo eP oL yk zAbfjnLsf] cfj:ostf kg]{ lyPg . 

k|ltlglw;efdf ljZjf;sf] dt k|fKt ug{;Sg] bnLo ;dy{g afx]ssf cGo s] cfwf/x¿ x'g;S5g egL x]bf{ 

kSsf klg k|ltlglw;efsf yk ;b:ox¿sf] ;dy{g eGg] cy{ ug{'kg]{ x'G5 . dfly pNn]lvt ;+ljwfg JofVofsf 

l;4fGtx¿n] klg xfdLnfO{ o;} lgisif{df k'Ug d2t ub{5g\ .  

;+ljwfgsf] /rgfTds JofVof ;+jlGw l;4fGtM 

 ;+j}wflgs k|fjwfgx¿nfO{ ;Da[[4 agfpg ;+ljwfgdf ;fª\s]lts¿kdf dfq /flvPsf jfSof+zx¿sf] 

/rgfTds JofVof ug{'kg]{ cEof; cd]l/sf / ef/tsf ;jf]{Rr cbfntx¿n] u/]sf 5g\ . wf/f &^-%_ df 
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/flvPsf] æk|ltlglw;efdf ljZjf;sf] dt k|fKt ug{;Sg] cfwf/ k|:t''t u/]]dfÆ jfSof+zn] ;f+s]lts¿kdf dfq 

cf;o /flv cy{nfO{ df}g¿kdf u|x0f u/]sf] 5 . o;n] u/]sf] ;+s]tsf] d"n;Dd k'Ug tL d'n'ssf cEof;x¿ 

;xof]uL x'g;Sb5g\ .  

 ;+o'Qm /fHo cd]l/sfsf] ;+3Lo Joj:yflksfn] a}+s ckm b o"gfO{6]8 :6]:6\;\ :yfkgf ug{ agfPsf] 

;+3Lo sfg"g ;+3sf] clwsf/sf] ;"lrleq gkg]{ x'Fbf Goflos k'g/fjnf]saf6 ab/ ul/kfFp elg cd]l/sfsf] 

;+3Lo ;jf]{Rr cbfntdf ;g\ !*!( df d'2f k¥of] . jf:tadf ;+3sf] clwsf/sf] ;"lrdf a}+s vf]Ng kfFpg] 

clwsf/ ;dfj]z 5}g / s'g} ;"lrdf gk/]sf] clwsf/ cjlzi7 clwsf/sf¿kdf /fHonfO{ /xg] cd]l/sg 

;+ljwfgsf] Joj:yf 5 . McCulloch v Maryland 17 US 316 (1819) gfdn] rlr{t pRr d'2f 

k|wfgGofofwLzn] hf]g dfz{nn] Ps Nof08dfs{ JofVof u/]/ pQm P]g cdfGo (Ultra virus) gx'g] km};nf u/] 

. s]Gb|sf] clwsf/sf] ;"lrdf k/]sf] s/ ;+sngsf] clwsf/, C0f p7fpg ;Sg] clwsf/ tyf 

;}lgs÷hn;}lgsx¿ /fVg kfpg] clwsf/n] g} a}+s vf]Ng kfpg] clwsf/sf] ;ª\s]t u5{ lsgeg] oL 

clwsf/x¿sf] k|of]u ug{ a+}}ssf] cfj:os kg]{ s'/f ;fª\s]lts ¿kdf a'em\g'k5{ . pQ/df p7]sf] ;+lrt sf]if 

blIf0fdf k7fpg' k5{ eg] blIf0fdf p7]sf] pQ/df . s'g} /fli6«o a}+s ljgf oL sfo{x¿ h6Ln, dxFuf] / c;'/lIft 

x'g;S5g\ elg k|wfgGofofwLz dfz{nn] s/ ;ª\sng, C0f p7fpg] tyf z}lgs÷hn;}lgsx¿ /fVg kfFpg] 

clwsf/leq} /fli6«o a}Fs vf]Ng] clwsf/ cGt/ gLlxt x'g] /rgfTds JofVof u/] . Brown v. Board of 

Education of Topeka, 347 U.S. 483 (1954), Cooper v. Aaron, 358 U.S. 1 (1958), 

Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 855 (1992) 

nufotsf y'k|} d'2fx¿ 5g\ h;df cd]lsg ;jf]{Rr cbnftn] ;[hgfTds JofVof ul/ ;+j}wflgs 

k|fjwfgnfO{ ;dofg'n / ;+j[4 agfPsf] 5 . McCulloch v Maryland sf] d'2fsf] cfFvfaf6 wf/f &^-%_ 

sf] æk|ltlglw;efdf ljZjf;sf] dt k|fKt ug{;Sg] cfwf/ k|:t''t u/]]dfÆ eGg] k|fjwfgsf] JofVof æk|ltlglw 

;efsf] ax'dt ;b:ox¿sf] ;dy{gÆ g} elg JofVof x'g'kg]{ b]lvG5 .  

 ef/tLo ;jf]{Rr cbfntn] to u/]sf] kf]h]l6leHd b]lv :6«Sr/flnHd;Ddsf] ofqfsf] pNn]vg klg 

xfd|f] ;+ljwfg JofVofsf qmddf pkof]uL x'G5 . o;sf nflu ef/tLo ;jf]{Rr cbfntsf] wf/f @! Df u/]sf] 

Joj:yfaf6 ;'? ug{ rfxG5f}, h;sf] Joj:yf o; k|sf/sf] 5 M 

21. Protection of life and personal liberty: No person shall be deprived of his life 

or personal liberty except according to procedure established by law. 

 of] wf/f d;f}bfsf qmddf a]nfotL df]8]nsf] “procedure established by law” /fVg] ls 

cd]l/sL df]8]nsf] “due process of law” /fVg] eGg] af/]df ef/tLo ;+ljwfg;efdf s8f 5nkmn ePsf] 

lyof] . a]nfotL lzIffaf6 lblIft hjfx/nfn g]x¿ nufotsf g]zgn sf+u|];sf g]tfx¿ “procedure 

established by law” sf kIfdf lyP eg] 8f= afaf;fx]j cDa]8\s/ “due process of law” sf kIfdf 

v'n]/ nfu]sf lyP . cGttM :jtGqtf cfGbf]ngsf] g]t[Tj u/]sf g]x¿sf] lht eof] / wf/f @! Dff 

“procedure established by law” /flvof] .  Toxfsf] km\o"8n hldbf/L k|yf x6fP/ ls;fgx¿nfO{ xs 

clwsf/;DkGg agfpg] ;dfhjfbL gf/f lbP/ cfGbf]ngdf ;xefuL u/fPsf] sf+u|];n] ;+;baf6 cfkm"n] 

rfx]h:tf] sfg"g lgdf{0f u/]/ sfg"gn] lgwf{/0f u/]sf] k|lqmofadf]lhd e"ld;'wf/ of]hgf nfu' ug{ ;f]Rg' 
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:jfefljs lyof] . ;+ljwfg hf/L ePkl5 ;+;bsf] gofF lgjf{rg geP;Dd ;+ljwfg;ef g} ljwflosfdf 

¿kfGtl/t eof] . db|f;sf afdkGyL g]tf P=s]= uf]kfng ;g\ !($& b]lv h]n k/]sf lyP . gofF ;+ljwfg nfu" 

x'bfF gx'b} pgsf] tf]sLPsf] h]n cjwL ;dfKt eof] . h]naf6 lg:sg gkfpFb} pgnfO{ lgjf/s g/aGb P]g, !(%) 

adf]lhd /fli6«o ;'/Iffdf bvn kf/]sf] elg t'?Gt} kqmfp ul/of] . kqmfpsf lj?4 pgL wf/f @! k|Tofe"t df}lns 

xssf] pNnª\3g ePsf] elg alGbk|To]IfLs/0fsf] d'2f lnP/ ;jf]{Rr cfP -A.K. Gopalan v. State of 

Madras, AIR 1950 SC 27) . ;jf]{Rr cbfntsf] ^ hgf dWo] %–! GofofwLzx¿sf] ax"dtn] wf/f @! 

Dff “procedure established by law” nfO{ JofVof ub}{ cbfntn] ljwflosfn] lglb{i6 u/]sf] sfg"gåf/f 

lgwf{l/t sfg"gL k|s[of, rfx] Tof] v/fj sfg"g g} lsg gxf];\, nfO{ JofVofsf] dfWodaf6 x:tIf]k ug{ g;Sg] 

JofVof u¥of] .  

 o:tf] kf]lhl6leli6s k'/ftg JofVofnfO{ Maneka Gandhi v. Union of India, AIR 1978 

SC 597 df cfP/ pN6\ofP/ ljwflosL sfg'g klg Goflos, :jR5 / ljj]s;+ut (Just, Fair and 

Ressonable) x'g'k5{ olb Goflos, :jR5 / ljj]s;+ut (Just, Fair and Ressonable) 5}g eg] cbfntn] 

Goflos k'g/fjnf]sgsf] k4ltaf6 cdfGo 3f]if0ff ug{ ;Sg] elg ;+ljwfg lgdf{tfn] cfzok"j{s /fv]sf] 

"procedure established by law” nfO{ “due process of law” df ¿kfGtl/t u/]/ k|fs[lts 

Gofo÷sfg"gsf ;fj{sflns tyf ;fj{b]lzt l;4fGtx¿ ljlw lgdf{tfn] klg dfGg' k5{ egL JofVof u¥of] .  

 ef/tLo ;jf]{Rr cbfntn] hGd lbPsf] ;+ljwfgsf cfwf/e"t l;4fGtx¿ (Basic Structure 

Doctrine) sf] klg o:t} 3tnfUbf] ofqf 5 . ;+ljwfg;ef ljwflosfdf kl/0ft ePkl5 cfkm\g} cjlwdf s[lif 

tyf e'ld ;'wf/ ug{ elg ljxf/, pQ/ k|b]z / dWo]k|b]zdf hldGbf/L k|yf pGd'ng P]gx¿ NofO{of] . oL P]gx¿sf] 

hUuf k|flKt ug]{ Joj:yfn] dfsf{ k/]sf] / o:tf] ;+ljwfg ;+zf]wg ug]{ sfg"gn] df}lns xssf] xgg\ ePsf] egL 

;f+s/L k|;fb;d]t -Shanari Prasad v Union of India, 1951 SCR 89: AIR 1951 SC 458) 

;jf]{Rr cbfnt uP . t/ ljwflosfn] rfx]df df}lns xs klg ;+ljwfg ;+;f]wgsf] clwsf/ leq kg{;Sg] elg 

JofVof u¥of] .  

 3tnfUbf] ljifo s] lyof] eg] ;+ljwfg;ef -kl/jlt{t¿k_ cfkm}+n] df}lns xs ;+zf]wg x'g] u/L 

;+ljwfg ;+zf]wg ubf{ ;+ljwfgdf klg c;+zf]wgLo cfwf/e"t ;+r/gf (Basic Structure) x'G5g\ jf 5g\ eg]/ 

g} ;f]rsf] lyPg . o; d'2fnfO{ Sajjan Singh vs The State Of Punjab, 1964 AIR 464, 1964 SCR 

(4) 630 sf] d'2fdf cg'z/0f ul/of] eg] I.C. Golaknath v. State Of Punjab (1967 AIR 1643, 

1967 SCR (2) 762), cf]e/?n u/]/ ;+ljwfg ;+;f]wgdf df}lns xssf] ;+;f]wg ug{] clwsf/ gx'g] JofVof 

eof] . Kesavananda v State of Kerala (1973) Supp. S.C.R. 1, df uf]nvgfnnfO{ cf]e/?n u/]/ 

df}lns xsnfO{ ;+;f]wgLo agfO{P klg Goflos Oltxf;df klxnf] k6s ;+ljwfgdf cfwf/e"t ;+/rgf (Basic 

Structure) x'g] / o:tf cfwf/e"t ;+/rgfx¿nfO{ ljwflosfn] klg ;+;f]wg ug{ g;Sg] egL klxnf] k6s 

;+ljwfg;efdf g} g;f]lrPsf] dfGotf sfod eof] .  

 ef/tLo ;jf]{Rr cbfntsf] of] kf]h]l6leHdaf6 :6«Sr/flnHdsf] ofqfsf af/]df ;+j}wflgs tyf 

k|zf;sLo sfg"g sf lj1 P;=lk=;f7]n] Interpriting Constitutions: A Comparative Stydy 

k':ts df India: From Positivism to Structuralism eGg] kl/R5]bdf rrf{ u/]sf 5g\ h'g xfd|f] 
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;+ljwfg JofVofsf nflu klg cg'/0fLo x'g;S5 . pgn] kf]lhl6leHd / :6«Sr/flnHdsf] klg JofVof u/]sf] 

5g\M 

“The Court began by taking a positivist approach to constitutional interpretation. 

But judicial review under a written constitution with a bill of rights cannot 

remain merely positivist, because the expressions used in it are often open-

textured and continue to acquire new meanings. Over the years, as Indian 

democracy threw up unexpected challenges, the Court gradually moved to a 

structuralist approach. This movement was not linear, or even chronologically 

consistent. There were dissents during the initial period of positivism, and zig-

zags forwards and backwards during later periods.” P. 227. 

“There are basically two models of constitutional interpretation. One is legal 

positivism, ‘which holds that the truth of legal propositions consists in facts 

about the rules that have been adopted by specific social institutions, and in 

nothing else’. This model emanates from the ‘black letter law’ tradition, which 

seeks to interpret law as a distinct, relatively autonomous reality. Law is 

separated from morality, and interpreted in accordance with self-constituted 

principles and concepts.  

In the second model, which we will call structuralism, the Constitution is 

interpreted liberally, as a totality, in the light of the spirit pervading it and the 

philosophy underlying it. A structuralist interpretation aims to articulate the 

implicit nuances of the Constitution, but may vary according to the ideological or 

philosophical predilections of the judges. It accords a wider role to the judiciary, 

which is required to be creative. According to Justice Cardozo, a written 

constitution ‘states or ought to state not rules for the passing hour, but principles 

for an expanding future’. Structuralist interpretation can also be called 

teleological, meaning that it understands the Constitution to be intended to 

achieve certain purposes. It is, in that sense, result-oriented.” P. 226. 

 pNn]lvt pGgt cEof;x¿sf] på/0faf6 s] :ki6 x'G5 eg] ;Ddflgt cbfntn] kl/jlt{t ;do;Fu 

;+j}wflgs k|fjwfgx¿sf] hLjGt JofVof u/L ;+j}wflgs df}gtf tyf h6LntfnfO{ :6«Sr/n JofVofsf] 

k4ltaf6 ;+j}wflgs lgsf; lbFb} hfg'k5{ . dfly pNn]v ul/;lsof] ls wf/f &^-%_ adf]lhdsf] k|wfgdGqLsf] 

bfj]bf/nfO{ k|ltlglw;efsf ;b:ox¿n] bnut jf :jtGq x}l;otn] ;dy{g ug{;Sg] JofVof x'g' plrt / ts{ 

;+ut x'G5 eg] o; wf/f adf]lhd lgo'Qm k|wfgdGqLn] wf/f &^-$_ adf]lhd k|ltlglw ;efdf ljZjf;sf] dt 

lnFbf ;+ljwfg–clwg:y ;+;bLo bn ;DalGw P]g, @)&# sf] lXjk ;DalGw k|fjwfg lg:s[o x'g] ul/ clwg:y 

sfg'gsf] ;Lldt JofVof (Restrictive Interpretation) x'g'kb{5 . lo b'j} l;4fGtx¿ ;Ddflgt ;jf]{Rr cbfntn] 

kl5Nnf] k|lwlglw;ef lj36g d'2fdf c+lusf/ u/]sf] 5 .  
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Pl06 l8km]S;g\ nM 

 o;/L JofVof ubf{ Pl06 l8km]S;g\ n ljgfsf] nf]stGq kl/sNkgf ;Dd klg ug{ g;lsg] eGg] klg 

rf;f] b]lvG5 . of] rf;f] k"0f{ tYo;+ut 5}g . j]nfot, cd]l/sf, ci6«]lnof tyf Sofg8f h:tf pGgt nf]stGq 

ePsf d'n'sx¿df Pl06 l8km\S;g n ePsf] b]lvb}g . a]nfotdf lXjk ljkl/t dt lbg] ;f+;bx¿ ;+;bsf] 

kl5Nnf] j}~rdf a:5g\\, h;nfO{ Jofsa}+r/ eg]/ elgG5 . a]nfotdf ;/sf/sf] gLlt ;'wf/df Jofsa}+r/sf] 

e"ldsf x'g] dflgG5 . blIf0f clk|msfdf Pl06 l8km]S;g\ n n] ;f+;bx¿sf] /fhgLlts :jfoQtf x/0f u/]sf] / 

bnsf zLif{:y g]tfx¿nfO{ lg/+s'z aGg ;xof]u u/]sf] elg Pl06 l8km]S;g PS6 g} vf/]h ul/Psf] 5 . ef/tdf 

Pl06 l8km]S;g\sf] k|fjwfg ;+ljwfgsf] cg';"lr–( d} /flvPsf] 5 eg] bnsf] lXjk l8km]S6\ ug]{ ;f+;bnfO{ 

bnn] xf]O{g ;efd'vn] sf/jfxL ug{;Sg] Joj:yf 5 . Oh/fon tyf Go'lhNof08df Pl06 l8km]S;g\ n 5g\ t/ 

ltgsf] cEof; b'n{e s]zx¿df ePsf] kfO{G5 . 

-Christopher J. Kam, Party Discipline and Parliamentary Politics, University of 

British Columbia , Cambridge University Press,  First Published in print 

format 2009;  

Samuel C. Paterson, (Genaral Advisory Edotor) ENERAL, Party Discipline and 

Parliamentary Governent, Ohio State University Press, 2009;  

Kenneth Janda, “Laws Against Party Switching, Defecting, or Floor-Crossing in 

National Parliaments”, The Legal Regulation of Political Parties Working 

Paper, 2 August 2009, University of Bakingham.)   

 pNn]lvt /]km/]G;\x¿n] klg Pl06 l8km]S;g\ n sf] JofVof ubf{ ;Lldt -Restrictive 

Interpretation_ k4lQ ckgfO{ wf/f &^-%_ / ;f] ;Fu ;+ult x'g;Sg] ul/ ug{kg]{ Joxf]/fdf yk d2t ldNb5 .  

 o;/L JofVof ubf{ g]kfnsf] ;+ljwfgsf] wf/f *(-ª_ / P06L l8km]S;]g\ ;+alGw cGo k|rlnt 

sfg"gx¿sf] pn+3g x'g ;Sg] g;Sg] eGg] k|Zg klg p7\g ;S5 . s'g} klg Goflos, cw{–Goflos jf k|zf;lgs 

lg0f{o ubf{ sh ckm PS;g pTkGg x'g' k"j{ g} ef]ln o:tf] xf]nf elg cg'dfg u/]/ cfh} lg0f{o ug{ ldNb}g . 

To:tf] lg0f{o cj}wflgs -Illegal_, cljj]sL -Irrational_, sfo{ljlwut c;Ët -Procedural 

impropriety_ x'ghfFG5 . sh ckm PS;g g} pTkGg ge} lg0f{o ubf{ To:tf] lg0f{ostf{sf] sfd sf/jfxL 

sfg"gL -Lawfullness_, dgfl;a -Reasonableness_, :jR5tfk"0f{ -Fairness_ / lgikIftf -

Impartiality_ sf] dfGo ljlwzf:qn] :jLsf/ ug{ ;Sb}g eGg] s'/fdf ljjfb 5}g . wf/f *(-ª_ n] h'g bnsf] 

pDd]bjf/ e} ;b:o lgjf{lrt ePsf] xf] To:tf] bnn] ;+3Lo sfg"g adf]lhd lghn] bn Tofu u/]sf] s'/f ;'lrt 

u/]df ;+3Lo ;+;bsf] ;b:osf] :yfg l/Qm x'g] Joj:yf u/]sf] xf] . o;;Fu ;DalGw ;+3Lo sfg"g /fhgLlts bn 

;DalGw P]g, @)&# sf] bkmf #$-!_ n] ;+3Lo ;+;b jf k|b]z ;efsf] ;b:o /x]sf] bnsf] ;b:on] o; P]g 

adf]lhd bn Tofu u/]df jf lghnfO{ bnaf6 lgisf;g ul/Pdf To;sf] lg0f{o;lxtsf] ;"rgf ;DalGwt ;+;bLo 

bnn] ;DalGwt ;efsf] ;lrjfnonfO{ lbg'kg]{ k|i6 sfg'gL Joj:yf u/]sf] 5 . wf/f *(-ª_ n] pNn]v u/]sf] 



Chakrabarti Law Journal (Vol. - 1, No- 1, May 2026)                         d]3/fh kf]v/]n 
 

 

87 
 

æTo:tf] bnn] ;+3Lo sfg"g adf]lhd bn Tofu u/]sf] ;"lrt u/]dfÆ eGg] jfSof+zn] o;} sfg"gL Joj:yfsf] 

;+s]t u/]sf] xf] .  

 /fhgLlts bn ;+jGwL P]g, @)&# sf] bkmf @*-!_ df ljlzli6s[t ul/Psf ljifox¿df ;+3Lo 

;+;bsf] s'g} ;bg jf k|b]z ;efdf x'g] dtbfgdf ;+;bLo bnsf g]tfsf] lgb]{zg -x\jLk_ adf]lhd k|:tfjsf] kIf 

jf ljkIfdf dtbfg ug{'kg]{ Joj:yf u/]sf] 5 . bkmf #@-@_ cg';f/ ;DalGwt bnsf] s]Gb|Lo ;ldltn] To:tf] 

;b:onfO{ lgisf;g ug{;Sg] / To;sf] ;"rgf ;+;b ;lrjfnodf k|fKt x'g'kg]{ Joj:yf 5 . bkmf #^ afdf]lhd 

;efd'vn] ;DalGwt ;bgnfO{ ;"rgf lbPkl5 jf ;DalGwt ;efsf] ;"rgf kfl6df 6fF; ePkl5 dfq} To:tf] 

;b:osf] :yfg l/Qm x'g] Joj:yf ul/Psf] 5 . oL s'g} klg k|fjwfgx¿sf] k|of]u ge} wf/f *(-ª_ cfs[i6 g} 

xF'b}g . km]/L ;+ljwfgsf] wf/f &^-%_ sf] k|of]hgsf] nflu of] cfs[i6 x'g] Joj:y} 5}g . lXjk g} nfUg] eP klg 

v;fn]sf] dt ab/ ge} after-action sf] ¿kdf of] P]g k|of]u x'g] xf] . ;+ljwfg, sfg"g / Gofosf dfGo 

l;4fGtx¿n] :yflkt u/]sf ;f/jfg\ / sfo{ljlwut sfg"gsf] dfGo cjwf/0ffx¿nfO{ cfTd;ft u/L sfo{ ug{' 

s'g} klg sfg"gL clVtof/k|fKt clwsf/Lsf] k|fylds / cfwf/e"t bfloTj xf] .  

;+j}wflgs ;'zf;g tyf j}wflgs ;+j}wflgs ljZjf;M 

 ;+j}wflgs ;'zf;g tyf j}wflgs ;+j}wflgs ljZjf; (Constitutional Governance and 

Legitimate Constitutional Trust) sf] l;4fGtn] klg o:tf sfo{x¿ c;+j}wflgs dfGb5 . 

 ;+j}wflgs ;'zf;g tyf j}wflgs ;+j}wflgs ljZjf;sf] l;4fGtnfO{ dfly pb[t Govt. Of Nct Of 

Delhi vs Union Of India sf] d'2fdf lgDgfg';f/ Goflos ;}4fGts/0f u/]sf] 5M  

“The concept of constitutional governance in a body polity like ours, where the 

Constitution is the supreme fundamental law, is neither hypothetical nor an 

abstraction but is real, concrete and grounded. The word 'governance' 

encapsulates the idea of an administration, a governing body or organization 

whereas the word 'constitutional' means something sanctioned by or consistent 

with or operating under the fundamental organic law, i.e., the Constitution. Thus, 

the word 'governance' when qualified by the term 'constitutional' conveys a form 

of governance/government which adheres to the concept of constitutionalism. 

The said form of governance is sanctioned by the Constitution itself, its functions 

are consistent with the Constitution and it operates under the aegis of the 

Constitution. 

j}wflgs ;+j}wflgs ljZjf;sf af/]df ;f]xL d'2fdf lgDg adf]lhd pNn]v 5 M 

“It is essentially a discharge of a constitutional trust of which certain   

constitutional functionaries are collectively repositories. …The   founding   

fathers   expected   that constitutional   functionaries   who   derive   their   

authority   from the Constitution shall always remain sincerely obeisant to the 

Constitution.” 
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 wf/f &^-%_ adf]lhd ax"dt ;b:ox¿sf] ;dy{g lnO{ k|wfgdGqLsf] bfjL lnPsf] uPsf] cj:yfdf 

o:tf] j}wflgs bfjLnfO{ c:jLsf/ ug{] ul/ /fi6«kltn] ug{ ldNb}g . o;/L c:jLsf/ ug]{ sfd s'g}klg xfntdf 

;+ljwfg ;Ddt, ;+ljwfg ;+ut, ;+j}wflgs O{hnfzsf] dfly pNn]lvt glh/ tyf ;+j}wflgs ;'zf;g / 

ljZjf;sf] l;4fGt k|lts'n xf] . o;n] nf]stGqsf] dfGo l;4fGt ax'dtsf] zf;g (Majority Rule) sf] ;§f 

ax'dt dfly cNkdtsf] zf;g (Counter-Majoritorian Rue) sf] cj:yf kl/ nf]stGq s} pkxf;k"0f{ k|of]u 

g]kfnL hgtfn] Joxf]g'{ kl//x]sf] lj8Dagfk"0f{ cj:yf cfpg ;S5 .  

 /fi6«kltsf] Jojxf/ o:tf] kIfkftk"0f{ b]lvPdf /fHosf pRrtd\ lhDdjf/Ldf /x]sf lgsfox¿n] 

;+j}wflgs lgikIftf (Constitutional Objectivity) sf] ;+:sf/ b]vfpg'kg]{ eGg] ;+j}wflgs ljlwzf:qsf] 

klg pkxfF; x'ghfG5 . 

 Eff/tLo ;jf]{Rr cbnftn ] Govt. Of Nct Of Delhi vs Union Of India s} d'2fdf of] 

l;4fGtnfO{  lgDgfg';f/ Goflos :yfg lbPsf] 5M 

“Our Constitution, in its grandness, resolutely embraces the theory of "checks and 

balances". This concept of checks and balances, in turn, gives birth to the 

principle of "constitutional objectivity". The Constitution expects the organs of 

the State adorned by high constitutional functionaries that while discharging their 

duties, they remain alive to the allegiance they bear to the Constitution. 

Neutrality as envisaged under the constitutional scheme should guide them in the 

performance of their duties and functions under the Constitution. This is the   

trust which the Constitution reposes in them. 

The founding fathers of our Constitution had a vision for our Nation whose 

ultimate aim   was to make right the upheaval that existed before setting up of the 

Constituent Assembly. The concept of constitutional objectivity is, by itself, 

inherent in this vision and it is incumbent upon the organs of the State to make 

comprehensive efforts towards realization of this vision.” 

lgisif{M 

 dflysf] ljj]rgfaf6 of] lgisz{df k'Ug ;lsG5 ls ;+ljwfgsf] wf/f &^-%_ eg]sf] wf/f &^ 

adf]lhdsf] cGo ;a} ljsNk ;s]kl5 k|wfgdGqL rog ul/ ;/sf/ u7g ug{] clGtd ljsNk xf] . ctM of] 

;/sf/ u7g ug{] k|of; s} nflu ag]sf] Joj:yf xf] . /fi6«kltn] of] wf/fadf]lhd ;/sf/ u7g x'g ;Sg] 

;DefjgfnfO{ laNs'n} j]jf:tf /fhgLlts bnsf] ;dy{g vf]hL ;/sf/ u7g ug{ OGsf/ ug{ ;Sb}g . ljj]lrt 

cfwf/ / sf/0f cg';f/ /fi6«kltn] ;+ljwfg adf]lhdsf] clwsf/ k|of]u ubf{ ;b\lgot (Good Faith_ df u/]sf] 

x'g' kb{5 eGg] klg :ki6 ePsf] 5 . b'O{ jf pDd]bjf/x¿sf] k|wfgdGqLsf] bfjL kl//x]sf] cj:yfdf ;a} kIfx¿n] 

k]z u/]sf cfwf/x¿nfO{ :jR5 / lgikIf tl/sfn] 5fgljg ul/ ;+ljwfgn] lbPsf] ljZjf;sf] l;4fGt ;d]tsf] 

kfngf ul/ plrt lgsf; lbg'kg]{df /fi6«kltsf] ;+J]wflgs st{Jo x'G5 . o; ljkl/t s'g} klg kIfkftk"0f{ sfd 

sf/jfxL ePdf ;f]af6 /fi6«klt ;+ljwfgsf] kfngf / ;+/If0f ug'{kg]{ k|fylds ;+j}wflgs st{Joaf6 dfq Ro't 

ge} pNn]lvt ;+j}wflgs lgikIftf (Consitutional Objectivity) sf] l;4fGt;d]taf6 ljd'v x'g] b]lvG5 .  


